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“URIGED SPAT 
FOR TES DIS 


. OF WASRENGTON. 


crests, HY. 


Plaintife 


‘civil. Action oe, 2088-67 
THE UNITED SYMEDS OF AIGETos, 
And 

THE ADMUNISTRATOR, ‘GENERAL 
BERVICES RDUXRIS TRATION | 

/O GER BETORSSL GERERAL OF 

THE UNLTSD STATES, : 
WASHTIS Sees Dice 


ARTs DECORMEING FAD CLEANTEG A&E 
COMPANY, an Chiio Comores ; 
Address ease : 


RELYANCE TRSURANCE company, 
A Corporation, |. 

17 14th Street, Mis 
Washington, D.C. 


“ wt 


Defendants 


" Cop nnET Dor EC ES PEC. ee AATORY, Rese BN £9] DOSES RELIEF 


ae This court. j 


vies ; 


x edict ic: a ‘to grant the relict sought 


- Lae » 


nacer "23 US co ce Section ee ang 28 we os ae, Sections 2201 and 


2202, and Roles 25 (2) (2) ona ST of ‘the vedexel Rules of Civil + 


Prog redUree - 


or 


ustvial Bank of Va shington, (hexein= 


mx") is a corporation suthozized to be and is engaged in 


‘the benking buciness in the Di. trict of Columbia. ‘The defendant 


the ‘United States of America (hereinafce "Governvent") is being 


2 : y 


haters 


@ because pleintif£ seeks the paynent oz funds from the Tresaxy 
, 


‘o£ tho United States. 


stretor of General Services Adminisztraticn (hereinafter 


is being sued pursuant to Federal Rule 25 (a) (2) in his 


| , 
capacity «5 the administrat tive head of an agency of the United 


States Government with statutory authority to enter into contracts» 


on bennl£ of the United States Government, such a contract being 


involveé in this controversy. 


4. The defendant Art's Decorating and Cleaning Company, Inc. 


(hereinafter “Corcractor") is named as a defendant becatse it was 


a paxty to a contract which is involved in the controversy. it is 
. . : i 


believed.to be an Ohio corporation not new doing business any? where, 


bet at prior material times to have noes engaged in Going bus 
in the District of Columbia. There is no known address of this 


A 


4 is not possibl vice of process on 


sefendant, the Court will be asked to eéjudicate the rights of 


x parties. 


Befendant Reliance Insurance Company. (hereinafter "Surety") 


is a coxrpe he District of Columbia now and at 


prior material times usiness of acting as corporate surety, 


involveé in this cause. 


and is being sued eas surety on the contract 
6/ On October of Contractor coc inte a contract 
with GSS, designated 


3~12330 (iereine fer “Contract") for the 


ning services at the GSA Regional. 


3 
Office Base nth and D Streets, S.N., Washington, D.C., at 
a rate of $19,560 per ‘month, beginning xo overex 3, 1965. Subse~ 
ian pursuant to a provision in said ; Contract, the rate was 


~hancged to $19,434 per month. The saie@ Contract, to the extent its 


provisions are material, is incorporated by reference herein and 


maée a part thereof, 


=: 


7. j&In conjunction with the execution of the NeerE ONCE 
conereces Surctye © unds se gate of Noverioer 3,, 1965, exceuted 2 pes 
fornance bond chich had the purpose and effort Of pr sobecting the 
Covernacnt ee Loss canada by the failure of conereror to 
perform the eho oz the sant ‘me said bond ‘containe 
a provision thats — | 3 : 


Lt 


‘We, the Prineipal as rety here e formally 
“potmd to the United States -o er s above po~ 
‘hal sun [$46, 944,00] for ae payaen h we Dita 

ourselves, our heirs 
successors, jointiy and severally. 


8. Plaintice Bank, for the pur urpose of origins Contract x 
with working eens and om the security of the Govermzent's ob 
Ligation to pay wundsr the Contract, on March 1, 1966, edvenced to 
Cont rector the sum of $28, 020. 09 and Contractor executed a proisien 


sory note payable to Bank in the sum of- $28,000.00 and 67 iz nteres 


per annum at the rate of $7,000.00 per month paginning Mach 20; 


"1966.° 


s 


“9. As a con 1gition precedent BS ES RE of the aforesaid 


Loan and as part of the considerat tion thorefox, the cont ractons 


. 


under Gate of Jensary 4, 1966, executed a written ass sien nome (herg 


"all monies due or to bees: xe 


ore Ss 


aor x0 on) any agency ox dopa eG 


mbioned Co; See 


vas given to. GSA on 


rocice 


Under rR eter, having defer} tou 


AS Gs ee 


GSA, acting pur- 
guicnt to statutory euthe and the contract itself, tomainated 


the contract 


\ftex texminating the contract with Gefendant Contracteys 


=e < 
inte e replacement contract for the » arformancs Of 


covered by the terminates Contract resviting jn a contract 


Govermean;nt. 


13, Oefendent Contractor, although celled upon te do eo, nas 
not fnliy complied with : tion to 


afor Revenetones pronissory note, ané there roneains due, wapalid 


- 


Rank by Contractor uncer (its brosissery neke the 


. 


interest thaxcon at GS per annen fron August 


been and is unable to ctsin payment from Contrece 
without information es to whethez tho Governe 
Surety te pey its 3 wider the 
aforuncntioned verlonsence Lond. 


“35, Bank hes medo cloiu and demaz 


wire Aes OG 


»j 
« i : 
Stetes Covernmene fox the payment to Bank uncer its 
emount das to bank undex Contractor's proniseory 
note duc to Contractor from GSA under the Contract. ‘he Covern- 


ment hag stated thet thers is an unpaid valenec of $4,635.34 éve 
to Contxsnctor under s2id Contract, but has refused to comply with 
Bank's domand. 


ae 


TUNG VORZ the pretiacs considered, plaint Fi dessa nes Judea 
é & ~ 


1. Decluring thet plaintiff Sank is entitled to the sum of 


087 and Interest thercon froa August 


. 


Ze vecl#ring that Bank is entiiicc 


Payment by Government and/or C52 ef any amount unpaid wader the 


Contract with Contractor up to the eee tq which it is cntitict 


ee Contractor, nanoly,23:,596.87 Ae interest. 


At 


3. beclaxing thit tha Government is net entitled to ssteoff 
< . eee 
its contract Loss against the Bank's clain. | 


& Yor such other and insther relic? as to the Court nay 
DPPeRe appropriate in the premises. 
CoB, KGOVARL, WXLS & WITDEOR 


613 ¥ Strect, Wr, 
Washington, sc. 


6 
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HOTIGH TO PISMISS AS TO DEPENDALTS UNITES 
Gr ANENICA oe ARUMANIGERATOR, SERA, HIN 
SDULNEOVRALTION a LACK GF JURISDICTION 

SURIECE LATTER 


o 


Fhe United States of America’and the Acnin 
c 


this action as to then wees it is en unconsented suit a 


the United S<ates. 2 COs moves tke Court, in the 


alternative, to disiiss this action because it fails to state a 


clain against hin upon vhich relies can be granted. 


fel : 
DAVID G. Enns P 
United States Attornacy 


Me Tee 
ant United States Attorney 


NATIAN DOBULL 
Assistant United Statcs Attorney 


. 
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woman CP POINTS AD AUTUORI 
SUSESRY OF MOTEGH TO YISNTSS AS 202 
DNIVED SPAtss OF AITERICA AMD ADMIN 
GENERALE, GHRVECES AMD XNIGTRATION, 
OF JORICEICTION CVER GON Supsace 
Plaintiff bank alleges that it is assignee of contract 
paynents due a cefaulted governnont contractor, and sues are Q 
i @eclaration that (1) the contractor cwos plaintifz $3, 80S.! £7 
DERE interest; (2) plaintiff is entitled, under its assignuent, 
to noneys Gue the contractor frou VEE government; (3) the govern- 
nent is not entitled to set off Ages contract -loss against the 
bank's clain. 
“1. The Clain Acainst the United States 


Althougn the prayers for relie? axe. stated in terus of 
declaratory relief, plaintixf seeks, as alleged in peragraph 2 
of the complaint, "the payment of funds froa the Treasury of 
the United States." Plaintiff is, therefore, attenpting to 
assert a sucker Act chain, undor 28 U.S.C. 1e¢ S{a)-_ But the 
District Court's jurisdiction fore Lotcy rot extend to a suit nnder 
‘the Tt Sucker Act which eana0% he neintained re the Court of ci ains. 


The 1a attcr Court 4s ‘without Farssd diction of any suit brougat a 
against private partics. Shorefors, this Court has no juris- 
diction over the subject natter or this action, insofar as the 


United ‘Stu stes is concerned. 


the United States. United States ve Lhexvcod, S12 U.S. 54 


. (1941). as 


2. ko Chaim faa: 


As to tho 

an unconsented suit snare the United States, since it secks to 

control funds of the United Sintes in the hands ef a governuent 

officer by suing the o Amseli. Such suits though nominally 

against wes eizicers 3 feet against the United States 
on Ve Bone restic & Foreicn Commerce 

ees 337 U.S. Eas iS); Lallone ve Rowgoin, 869 U.S. 643 (1962); 

Dugan ve Tank, $72. G t Baroty Co. ve Forrestal, 


$26 U.S. SYL (19453 


Further, as to the Adninistrator, the complaint falls to 
stete a clain upon which relief ean be granted. The complaint 
(par. 2) alleges that the Aduinistrater has statutory authority 
to enter into contracts on behalf of the United States, and 
that such a contract is involved in this action. Plaintiff secks 
recovery of funds fren the United States, and not from the Ad- 
ministrator. It follows that the complaint feils te state a 


clain against the Aduinistrator as to which relief? can bo granted. 


See Ove co ve Fhocte, 275 F.2d 912 (2a Cir., 1960), cert. 


Genicd, 364 U.S. G94. 


CONCTUSION 


Yor thes 


action should be disnissed 


‘the Aéainistrator, General Sexvices Adninistration, for lack 


atter. piterastively, the 


9 
a an ek eo 
xeason for dismiss 3 to the Adsiini rator is that the action 
tadle to state a claim agains’ hin uron which relief can be 


granted. 


fef . 
DAVID G.° BRHSS 
United States Attorne 


States Attorney 


NATHAN DODELL ie 
Assistant United States Attorney 
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‘ 


- ANSWER OF DEFENDANT NO, “4, RELIANCE 
INSURANCE COMPANY | 


were ficient - RIRST DEFENSE 


ent i+ The coniplaint fails to state a claim against this Defendant upon which 


relief can be granted. 


SECOND DEFENSE 


ghe amount sought is less than $10, 000. 00,and if a claim eiats this 
Court does not have. jurisdiction against this Defendant. 
inti ; HIRD DEFENSE 
° 1.. This Defendant denies that the sections of the United States Code g 

cited and Rules of Federal Civil Procedure cited create jurisdiction against it. 

2,3. This Defendant is without sufficient knowledge or information to 
form a belief as to the truth of the allegations contained in paragraphs 2 and 3. 
Sceae a This. Defendant admits that Art's Decorating and Cleaning Company, 
Inc. was formerly engaged in business in the District of Columbia but is 
ae ee knowl see to form a belief as to the truth of 
the balance of the allegations of RAs 4. 

5. This Defendant acknowledges that it has heretofore acted as corporate 
surety but denies any obligation to Plaintiff as a consequence thereof. 


6. The allegations of paragraph | 6 are admitted to be substantially 


3 correct but this Defendant EGHRE to the contract and its modifications and 


amendments for specific information as to its provisions. 


! 


7; This Defendant admits that it wrote a performance bond in connection 


with the said Contract in the amount of $46,944.00, but denies the remainder 
of the allegations of this paragraph and refers to the bond in its entirety with 
respect to its obligations thereon. 


8,9,10. , This Defendant is without sufficient knowledge or information 


to form a belief as to the correctness of the allegations in paragraphs 8, 9 


and 10. | , ; > 
ll. This Defendant is aware that a decisién of the Contracting Officer 


rY 
3 


of General Services Administration terminated the contract of Art's Cleaning 
and Dace elCommane effective May 14, 1966, but refers to the said eecktston 
as the best evidence of the Government's action. : 

12... Admitted. 


N 
13. This Defendant is without knowledge or information sufficient to 


. 


form a belief as to the truth of the allegation in paragraph 13, 
14. The statement in paragraph 14 Bes not purport to be an allegation 
and therefore no answer is indicated. | 
15. This Defendant is without pacticnent knowledge or information to 
form a belief as to the allegations of paragraph 15. : 
.1.16. This Defendant denies each and every allegation of the complaint 


not herein specifically admitted. 


WHEREFORE, the premises considered, this Defendant demands that 


12 
the complaint be denied and that the same be dismissed, and that it be awarded 


> 
its costs. 4 


(7 


4 


HUDSO On AND a 


By Teale i he Bee 
Gepiire Creyke, Jr. 
Attorneys for’ Defendant No. 4, 
Reliance Insurance Company 
1744 R Street, N.W. 
--Washington, D.C. 20009 
HU 3-2500 
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| BERINE eEER'S MORTON FOR SUMPARY JUDG! 


Plainticé, “Endust a Bank of | Wash ington, (Banik) opposes” 
the motion of Defendant Reliance Insurance Company (surety) 
fox susnazy Tudgment and moves that this court enter smumary 
judgment | in favor of _the Bank, against the Defendant General 

Services Administration of the eatted States Government 
(ssa or covernnent) and the defendant Sar aty for the relief 
; requested ‘in plaintise’ s conptaint, nonoly a Geclaration — 
that Bank is entitled to payment on m contractor's indebtedness 
free the funds held by ‘the Government. | . 


Plaintit® has set forth the material undisputed facts 


ina separate annexed st eatenont as required by Boon Rule 9(h) « 


. 


s/a matter of jaw, on the 
und sip puted facts, the. pank, asa secured creditor of the 
Contractor, is entitled ee payment of contractor’ s debt from. 
the funds due the Contractor under its contrac © with ‘Government 

The Bank's right to the unpere cont sract proceeds is 
. DRE to” pce SHES Lien of Surety to these proce 
Refer BOO is nade to tha. Pl aintiists state eat of 
points and authoritic F pact tod ‘norevith ‘in corp). ianee wit 
. a: : 


Local Rule 9b} s 


Respectfully oubnitted, 


coxs, HOWARD, BAYES & Wt IESOR 
By? 


» . Goorce BH. Windsor 


[Certificate of Service Omitted in Printing] 
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le Plaintise, ‘Industrial Bonk Kors Washington is a 


cozporation authorized to engage in and actually cn gaged in 


banking in the ‘Dict rict Gf Colurdlae 


26. Rodance insurenca Company isa corporation engaged 
< 


in the business of acting as suxety oa a bonis, including 


» 


3 a : 14 
bersoase ponds under the eller ECC. 


: 
. 


3. Art's Recor 


nehy engaged in b 


4. art's Pecovating and Cicaning Conpany (c contractor) 


entorea £nto a contract See the General Services Acainistras 


. 


tion (GSr ox. Government} ‘to fuent g 


services for the Con Regional Office 


a“ 
Stree, So Wee Vochirgt Ons De Cog 2 
for one yoax. comeneing Nov exbox 


o 


5. Under date £ Movenber 35. 
Company as Surety cxeouted a per mee bond as required hy 
the Miller Act (U. &. Coda, ection 270(a)) 

Incustrinl Earnk, to provice J x with working cai 
of the United Scates 


esvernzent's cht spiton to poy under the contract, o Hexrch, 
con < 


03.09 to Art's end hrt‘sa cxcested a 
prosiscory moto to Bank fox $25, C60.00 and six por cont 
interest per anmun at $7,699 cere) (per bo onthe 


7 sa condition precadent for the making ofe2 a3a 1 Crk, 


‘end as part of the considex tion thezefor, and as security 


, 


therefor, uncer Gate of genuary 4 fe 1956, Art's exceuted a 
written acsicoment of the payments due under the contract 


to Banke 


i Wi eS 
"8. >Notice of the assignucent vas givon nm as 
the contract, Luv, ‘and regulations.’ 
tori inat ce Fac eek gault cifective 
May 14, 1956. 7 
“0. Paynonts due under the contract, Less offsots, 
after ‘termination, amount to $4,605.14. | 
‘1i.e Art's has not compl iod with its obligaticns under 


oé 


the note to Bank and, although demand has been Bees sts1l 
owes en unpaid balance of $3,995 «87 and emcoreae Ero 
Agus t ~o: aoe Waich Rank is unc able to collect from Art's. 
12. Be TS aK cemand an tho United States Government 
for payment of ~ ont 7 OWN . assignnent, but 
the United States has refused payment and asserted a scteol2 
against the Bons fox ite comage Claim against the contzactore 
which excecd the emount ‘Art's men to Bank. 
13, The Unine States hag made a replacesent contract 
with anothar contracter fox the per < fFoxmance of the remainder 
o£ the terminated contract wich Art's at a cost to the 7 


Governments in excess of the cost under 


= 


24, The Governnent has Gonanéed frou S 
* 
ment. for ts contr Eck loss under Surety's: por formanca bond. 
15. Zt Cocs not appear ‘that Sarct: ty Jo uneble to conply 


with its por fora nce bond. 


16. Saxoty, has as sertea to the covernsient that evrct ty 


16 


& tha vowsdd contsxact eavceess 


93 tho Goverment. 


“COs: 3, He SERED, EAYES WENOSOR 
By? rete - 


George B. Windsor 


ose 
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ad ao » BUBHOREEN perme Ty O2es: BRESON on 39" 
acts ~ rds ASE hd eR 


2%. 


2 Coapany conce ages the : United 
States Digtrict Court 
jurisdictica + bee) éctex nine ou 
tof the fends which Co overnment he 


Plaintifz, Fndusi % Of Washingt ton, xolying ca 


gument of Claias net of 2840, as eanend 528, made a loan 


to Asi’s Decorating and CLeuning Company to use as operating 


KY 


capital in mene eon’ tract for cl caning Aaetees tS 


sted ation of the Uatted States 


‘She Contractor being uncblio to psy & 


pom ES eee 17 © 
‘the acans Bars nov seks to have the Goverment honor ts 


i) 


by ty. or ge g Over uncisiuxsed oo ontract fangs, eis the. 
contractor in oxdexr to Liguidates the vayald balance of the 
Zonn. It is mot with the contention, that the-contractor's 


ws 


surety, Rebizies, has o prior claim to tho undisbuxe sca Fun 1256 


On b¢ chal of the Banks we vege to this Court thet the 


*, | best orn < . 


opps sition to our  <h ads in vat sencble, and that 


ee 


tha covesanent should hones 380. zoo4qum rem €9 US by paying 
“the amount of che Rank' Pe elnin against centzacter from the 
vagisbu reed Sond « 


on of SS Government te that of a ctekcholdert 


recover ita losses from Surety on pazety's 
porformenca: bond under tho 133 Lier: Acte. ‘the orceee is : 
essential? between Surety and Bani: over whether Surety or 


oN 


pexic in the cizounstences OF | ‘ese 4¢ entitled to the 


remaining paynent aus andar the contracte | 
a : 


Having eévenced “proney to the contractor on the strength - 
2 the Govermmcnt contract as collate: rah. necurity yO 


én law and esnity is paramount to 6 nak, of a surety On a 


‘ perfornance bond which, for a fca, assuz 04 cha isk ‘of ‘te 


contract o's nogrpex fox mance und amy pK: SSeS attendant there= 


aww 
a a < . i aH 
—- ° . “8 x . _ 


- Zt is our position that as a matter of Law on warcieputed 


facts we have a pesrameuant right to the payne nt-now duc under 


18 : 
& to the exten eguired to satiefy the balance 


of contractor's Bary Note. . 


¥ 


oo arm endl ete 
GRRE DATA $2 LEGNs DOSESTON 


soured: 


“£or the payne ont 


“Fhe United: States Code, as amc 


in poxti Lnens pars 
: ae. : 
i. "Mo oonteaeh ‘ 4 : eons form ed go 


‘fax as the United . 


The provis dons Of the ; 
nos apply in any cas hich the = ney: 
2 ty become ua Ext: 
0% oey oma Cz Gay Seo, 
ee rd ae FS 3 
are asslunnd te 
“ goUpanys the moiny Ls 
yee wy Pod nding ayers 


ary Ant try the 2 contrany 


ae 


= aoe oe . 
First Sesaton, page | L414 et € & Of ame aduent, page 40) « 
x ™ ee « 2 | 
No” further Git 2 antherity is. wee wilzed ‘for ets 


5 proposition that wa & SASS | : respect of money Geo 


“under aa assigned ‘eontuack has 2 Regal TC cnt aga fast the 


. 


Con’: seactor £ fox payment ‘Ge contewete ox's nose, supp plenonting 
= end putresaing dts | , 3 : 
he bewk's righ 4s to the omiract payments as collateral 
and i ccagarsbhe to ae might Beek 


ayy the holder of a note 


secured by 2 deca o£ trast on xe al or personal property, OX 


a Lenter socared by & scou rity agrcenent under the Uniform 
‘ Commercial codes ray 


Ks a procedsral Pal lery contrack payments are made to 


tt eesigne ac ban, thas giving physic control over the morey 


50. ‘that such payments cen be- appli 


e note, 


on eh s 2 


_ There can Ee no. quarrel with ee: conclusion that an 


toy 


seignec bank hae a ight to ‘the as seigned funds. which is 


’ 


7 parexonnt £0 any élain against ‘the contractor by judgnent fe 


creditors of contractor, or even: a trustee in bankriptey of 


contzactor ee eo Soi oeseeac ee en 


2.4 . . 


We are not seriously concerned aout the Fight os the 


Gover ment to set off its lai mS: against: contractor in 


competition ‘with an ascignes be cin this ‘case, as the 


a 


d Goverment As in effect, nezely | a stakehod cer. 


Peep Ook ze 


The right of an assignee benk as the owner of" a legal 


vie ’ 


secutity interest jn a. contract fund to, peeved over clainants 


’ 
5 


to an equitable Lien on the ‘fond, has been cl carly, established 
in this. Circuit by mexican pigolit ty Cosette ae ale vS~ 
Bationa} City 5 Bar of Evan evi). es 105 u. 3. App. De <= 312, 


266. r 2d 910 G 959). This case arose out of a 1954 contract 


. 


’ 


for the cons tr : steam ene a ners at Ocnana, 


irginia. The ae between an ve gnee bank with an 
vnpaid note bal ance Exo contractor and sur retics which had 
paid per formance costs under = performance bond as labor 
and naterials Ree) Sets under ae payment bond. The United ore 
was Eee a party to ‘the Litigation. rh eee sought to 


recover £xorn panies amounts ESS 2 had been paid to the bank 


unger its assignment From the contrador. The sureties" theory 


they acquired an inchoate equitable lien upon the contrac: Euncs « 


wes that bpon exccution of the pondsAmich matured upon 
parnent by sureties of Sle bei and labor materials cos 
_ such right relating back to the date of the bond and cain 
procedaice ovest 
| wks rick 
ke WaS pavanount to the ernst wale don 


explanation of Lts © 


ZIM in > sorte {165 Ue 8. Axvt. DB, Ce. 33,7} 


Under the a rededs 


hetore the LOL amendment 
pas 
Of tha Ravicad Statute 


| wakiciy assign th ; 0 hecome Cue to hin 
"Eder 2 Go ra MS & vesult, mats 
concracty : a ons finaneing their 
operetic b nan ey os ahd not obtain advances 
' rom pant pce. eee they could not aecure then by 
“Lewfeily and See aesiogning the pay ‘ 
to be received under tie cont Soh 


eRlewlty ens so 
ic zense program, the Conus ces 
iomacat of Clains 
whieh added to sections 
sod Stat wtes the following 


oe The provisions ef the prauceding paras 
. gsaph shall not apply to any case in which _ 
i tha moneys due or to kecone cuc fron tho 
» United States ox fron any ageney or cepart= 
. ment thereof, under a contract providing 
~ fox payments: aggregating $1,030 or mora, 
se acsicned to a hank, tuust company, OF 
other €inaneing institution, including any 
Fecoral. Lending agencys (with acaitsional 
ks Ne sions not zehevant here). } ae 
ss : : : vies = “8 
- Bi at the Co erotrolter Gene rah o nterpreted ‘tho act 
nas rs iy and began to rule fhat pane nade to 
-assignzes could ba recovered by the Coverr moms WAcn 
the assicuox waa Liddle to dt und ox ov apart gzcn. 
the assigned contsact. his ac gain hespered coutractexs 
in thoir finenelna, so the Cohcyess on Nay 15, 1951, 
6S State 42, omonded the Assigmaent of Clains Act Of 
_, 2940 hy str ding © ows cone of the provisos end adding 
. provisions wate % dachuda eae fok ease 
Hotwithste mr eed to ths contrary | 
governing the vai a = Z assignments, eny — 
essionwent pursuant : eeercne of 
Cleins zet of 1940, = 
constitute a val eS 2ss2 
POCS 6 22 


In any case in which monctys dua or 
ma due under any contract oe or 
en assigned pursuant to this section,. 
ity ox any nature of the assignee 
United States ox Gy Coparenent © 
BROIL, wether and sing Exon Ox 


to the U 
agoney tnex 


racks ghali 
LY On the par 
: 
LEREEOM, FF wee a, 
alved Seates Of any enount 


i? “~y ~, * 
LG5t, o- horezfiter 


PAI oN ee 
RAT e 


nt point: out thet the Eft 2. Ciccult Courts of repeals 
ae to. Ae 1952 esxendaont © of the Ass , 
net thet an as stot ghee Dank as @ Ss gn rospset of 
cont nivect peyments pees to ¢hat of & payin eure 
19 Beets sonco Re Bom Ve Hew Dasterdan C Crnmaten ear 
Re act 73 (CAS- 345} 3 Gon: 213, Casualty, Case 


Ce as a 


Eveny 266 Rational, © Bat ES rf 178 B, 2a 679 


iz 
Pus PAVYENG SURETY = PELE POSLTRLON 


pe 


a: " ghere is xno statute providing fox tha equitente licn of 
“3 under a goverment 


decisis: 


by Courts es omity Couz “ee under eqs. tebe coetsins 


with the protection’ ‘ct the Government - in situations hore 


contvactorg €9 hot pexfom Cag ao rot gay thojy Labor ond 


pacectare costs, * 


\ 


-Seetion 270 (at (2) nomizes coneetor to Surnic "a 


an 


23° 


‘por formance bond with a surety ox euzetles ga: Lotnetory to 


the officer avarding such contract, and in. srch Fo mount as he 
shall deca aden abe, ‘for tha protection of the Ua Ste: 


$ ction 278 {2} wy requixe C8 @ eonicactios to Bunton "Sh 


payniont! ‘bon 2a wie 2 eurety ox “euretd ees satis Poot: oy to such 


‘ 


ofticer for t the protest ton of eh euch pe rsons eupplys ng 


sabes HELO an @ the ‘work : provided fou it euch Ge O22 exact 


as of each § such pereon eee * 


“ 


Cot urts he AYO held that where > susetiics “foe contr: 
who have Cota aut ted fave poe 23 Sequired to make poyn 


the pext comance eg: BUCK ofaul tad contrasts € thoy , pave : wee 


egainat the af Fondting nO Abeactor & Ox the axount of # RG paymens ‘ 


SS vaualay included tn ‘the centy ack GE suretyshipee 
the bond, ea ee a 


sa = . ther sexe) tho Aofauhting ‘conteactoz is unable to xespond to 


this clain Of the ous 
cares to the gic? + of the Goveran eats Spates ara 


as to on ty moneys ive tha contractor to the extent os pas monte 
nate by the poe er there there 5 xa no i ape ting chains 
the contract money ‘tho fuposing of an equitesie Lien, én 
cz ae paying surety | is not accompanied by pay nee 

| However, such : an edi Len Ste Lion vill not bs savored in 
favor of the pevany sure 2 ene ere th ie united Skates hes oe ee 


competing lain egats nst the contractor and sote off its chain 


against 2 cont tes et gana hich a. ser acy ds trying to. reach. 
: Std Pen’ sateen nen tee St 
= : : 


~ 3. 


: 24 


ed Skates voy Mumsoy Brunt Casoasy, 332 Us &. 234, Sh Le 


se Fateh ae he Fn SS eles epee ie ne ee few raraie® 
> 


eguitable Lien of the surety on contr 


competing elain of ie eaneval 


contractor represen rad by Exe trustee in bankruptcy. 
Pearlman v olinnoa Innumance Consanye 371 U. S. 132 
9 Le Cade 
The 
0 at att 
entitled to a pelerlt 


Bose which, wider the + AS 


nibnent, ‘has tho Ws of a Legedly 


‘* 
. 


: a euvety is nas > paid under a portozmanee 

bond to an equd teble Lien - rook reste not on statute ‘but upon 
: a subre one 2 Wino pays 7s the 

under ew als ton stat om Sha echoes ef the 

other whose debt he Se ” permit ee company 


which pays @ lozs to recover Exon noglige! nt ex other tort 
“‘eanors or @ bonding company aac pays & 
fron embesetcncent by an enp). oyee or ‘fiductary to recover 


shoneet porsont or a surety who pays porfomuance 


cote £o the Covermicnt <o VECOVEL POR a Gofavlt Rng contractor. 


On principle, this right to recover from a “wrong2oe1 


cLearly dis guichanie Lrom the type o£ sight which Rolion 


xine 25 
the Surety, claims isore namely, # right to Ceres the Bank's 


claim to eee eeurity fox faith 
for a good cause. Reliance, as 4 suxety dh rch is, in the 


uned the 


Kk Of deo fault by net's Seen and Clea sning ospany for 


se the United ‘States. ken would be patently 


wnfaiz to pezmit the less ecse a sion 2048 BY prt!s default t ee be 
tted by Relia mce to the Batis Congress 5 has provided : against 


: Respectfully submitted, 
., C023, ii HARD, AVES & WINDSOR 
By: - Aree ko is 


Goozg ZG Be itandeor 


" [Caption Cee in Printing], 
re See ee sett 
MOTION TC TO DISMISS OR R FOR =e LE. RY JUDGMENT 
- OF DEFENDANT NT RELIANCE = ESSt RANGE COMP? PANY, 
SURETY Y 


Hy. : 


é 


Defendont Reliance Insurance Company moves that tho Coutt, uncer 


* 


yenee de eee ee 


-Rule LENE, Federal Rules of Civil Procedure, dismiss the ab ove action 2s. 


to ell defor ndants, ecause the complaint fails to state a a claim upon t ubteh retics 
= ne ; 
gen Ee granted, ox, = the zKernctive, grant summery jadgment for it under 


. 


Rule 56, Federal Rules of Cia Procedure, on the cron tast th here i no 


genvins. issue 2s to ony motezia al fact, es more posticulasly appear 8 by ‘tho 


~~. og 


affidavit ane points and authorities attached hereto, and the at this defondast 


” $8 entitled to Judgment 2s a rnatter of lav. 


- ! 
oa 
H 


’ Ths eole issue fn this case ta whether plaintiif, an assignee tank of 
| 


26 ae 3 
the proceeds of a Federal contract, pureuant to the torms of the Assignment 


. of Claims Act of 1940, 41 U.S.C. 15, U.S.C. 203, is entitled to undic- 
bursed contract prececds in the hands of the Goveran 
Contractos's default, oz whother the Goverpracnt has a right to offset 


end credit them to thi a outs surety, in connection with 


aseessing. any ¢ edictoncy. Gn this issue, an unbroken lire ef ézcistons in the 


Sxpreme Court aad the Court of Claims, and the only case. in point in th 

Tire wit { Cons bof on for the District of Colmabia Circuit, hold thata.s7 

aurati, is enti tied foe preference. * is oult broueht for such proceeds 
2 < P: 


* 


|by the indestch 
ee 


LUDSON AND C CREYES 


ae 
7 J 
aN a roeenaa 
< ~Goatizey Singh Ly 
attowiss S78 “fox tactendaat 
Inouran ro oo ‘Compony 
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POINTS AND AUTHORISIZS IN SUPPORT OF MOTION - 
TO. DHis2s1SS OR FOR SD SUMIGAR Y JUDGMENT IT OF 
PEFENDANT “RELIANCE ES ANCL eee NY 


QUES TION PRE ESE STED " 


- 


: pe sole que ction presented = this proceeding is whether the 
nites etekce proceeded cozrectly as a matter Ss law in giving a curcty compesy 


precedence over an asaignee bank to earne & proceeds in the banda cf the United 
States at the, time of dcfe oult arising from a esate cS Eecezae cont tre ct 


IN TR ODUC TION 
ay é “ \ : 
This is easentia sy a cult 2 against the 2 United States fox the cum of 


fi roars 
$3,896.67, which is faz below the nor msl jriedictional m niinimum of seid Court. 


’ 


It arises under the Tucker Act (25 U.S.C. 1346) giving District Courts 


ie ~ 


conc: Aang SS 2 Juris diction with ¢ the Const of Claims in exits egalnst the United — 
. . ‘ : : - | 
States tn: volving: cae than $10, 650. 09. _Jt csould also bs noted prosedurally 


s 
at the ott Set that’ the Court of Claims, ins situs tions ‘of eae BESS based on the 


y 


9 Conizact Settlement J het of 1944, “41 U. S. ot “iio, b pes 
la 
avties having an 


ee = eh ses a Ps 
enteroet in cazcs-invelving funds arising from cefautted contracts where a takce 


i ss 
over sifsation exists. The Icading cage ca “this procedural point is Manytond 


wv 


sualty seeneer, vo. United States, 135 Ct. Cl. 423, 141 F, Supp. $00 (1958). 


f 


Dae by nUMETOUS subsequent cases. including Seakenrd Surety Company vo. 


£ Ch Ch 686, coxt. den, 359 U.S; 1001 (1959), and extending 


28 . 
tc recently as Juno 14, 196! an opintca by Cutes Judge Cowen in Grout 


American Insure: mre United States, No. 245m6% SS eric 


, 10 Government Contractor 256, 
sists substantial and unvazying Une of decided 


= 
"2 


cases in the Supreme Ceurt asd the Court of ciatens on the exbstantive icsue 


hore, the peflority right of the surety to undi sbu reed fs 308 ‘on defaulted Pee 


‘contracts. 


A brief recapiteio 3 which are undlepe ted will pinpoint 


the fescue: 
aN 


1, Aste De covating end Cloaniag Conary (Ari's) entered inte 6 


con zoxt wits the Genova al Services Ad tsata! a ea (<8) to feraich jealtorial 
cleening corvis s for the GSA Beene Cifice Building cm 7h ane D Streets, S.W.|, 


Washington, D.C., at $29,550, Gd por pocath for one yoar commencing 
November 3, 1565. 


2, Reliance Iosor enee Company (Reliance) as cuscty execuicé a pore 


formance bond thercon es requircd by GSA in the sum of $46, 944. 00. 


~ 


3. On March 1, 1966, ae torzot ed from the Industyial Back of 


Washington (fant $28, 600, SO ant eee the contr: act prececds to it giving 
notice of the ecslg vamont 5 required by the contvect, tax 
4. Art's was terminated for default effective May 3, 393 


5. Act's caraings +3 offsets, ci onth of May up to the 


es 


effective c3te ace Sonate amoun ted to $4 $5.14, oz an amount in excess of 


- thre $3,896. 87 balance which Bank claims is dave et Reliance claimed Create 


’. 


or nore poe and the matter was ce cane ae the oat to the Uaited States 


Mh eee 29 é : 


—_-- 


Generel Accounting fice for a ruling. In accordance with the ‘Bilié davit and 
- Exhibit A atiacke keroto o nd mad dea @ pari hercof, that a, gency oad on 
Janaz ary 12, 1987, that the uapaid balance would be cet off 2 age int the cost of 
reprocuremont Pes enother cource at BB CxXCCES cose to the Government, 
thereby being set off egainet ‘the ind lebtednege from, Art's and hence ee 


Reliance. ' rea Soa a : oe Yea mig sae SS Ree tha gee 


aaa i ere 


5, Accosdingly, payment of the Benk'e clatn for the defieleacy on 


demand upon the CSA end the. eos States was refused. : 


“ - 


ARGUMENT . iin tenes 


is 


Through the Assigniment of Cla ims Act of 1940, supra, for | the firet 


. 


time the Untied States pesmattted unde? cor tain clrcumetances the 


ze ase igament 


oF F ederal Cont act t proceeds to BES nelal tnetitactcns om the ‘pur eo 5 of funding 


the contsscte. Notwithstanding this, the éecistons have con iste ontly ick) the 
historical vignt of the SECt oe beogation ¢ ena peony basia to ‘the intore; st - 


of his principals took preecdence over aasignee ban a ae well as over trustees 


in bankruptcy who might be asserting a ae 2E2 rinct wadis bursed finde in te, 


hande of the Government. 


“ 


. This subject ts Ret wee developed ina an art icte : by Profeesos Ric! hard 
Speidel entitled | “St iskohotdcrs, MOE nS unde re Feders at Construction Cox traci: 
‘Paymest Bond SE va. Asotgeces" 47 Virgiats Law 5 Review 640 95 and 
Rvencar in thie case poblicted Fas} acticlo inS B oston ‘College Industetal and 


Commercial Law Roview 139 Qe 753) ‘on the rae oct of "Recent Developments in 
vial : 


sin Defsuttoc Berea Coss teuction Comencie. tt 


30 
NS 
ctisa service ecatract, the principles 2; 


seis Rave boon held to ke the came. Th C sixet me Ljor 


case plying Sf Guret by the teht to payments duc unter ‘contre ctention : one 


formance bond wes Prairic State Bon » United St ¢ S. 227 (1595), 
PERE OES LORS deatcprionreonneranls 
which held: 
“f The eavetyte} right of gubrogn tlow, I, ‘when 2 became capable 
of enforcement, wag é » Mgnt te rose ort to the securitics and. 
remedies which the excditor, the United Rens was capable of 
aoserting againot ite ccbter, Sundberg & Company, hed the 
eccurity not satisfied the obligation of the contractors, end onc 


of such remedics was the right ee ged- upon the original centrect 


to eppropriate the ten per cent retained in its hands, "1964 U.S. 
at 232. Etat ; aes 
"In 1903, tn Heaningsen ve. U.S. PF. & G. caer 208 U.S. 404, tho 


‘Supreme Court recognized the curcty's priority righ ht to contract funds a2 2 


result of disburzements made under a po Lyment bond. 


Seprerae Court cases anti 


2 


date the 1940 ican: to tho 

Assignment cf Claims Act, bet subsequently the "Bank ve. Surety" issue has 
con litigated nemerous tirnce in the Court of Claims, with the surcty invarict Hi 

prevailing. 


The Icading case to Royal Indemnity vo. Untt aS ates, 17 Ct.Cl. 735, 


93 F.Supp. £91 (2550). In cssence, this holds that notwithecanding the removal 


of the ctatetory bar en eesinnments, an accignee can acquire no greater rights 


thon the assisnor had, _and the assimoczts rights are cubisct to the ecbrogation 
— oe ~ - oe 


~ 
rights of acsimor's surety. After stating that the United States was a mere 


zehknowledsing ceriain proceads to be oa band, as is truc In tk 


” 


present exce, the Ceust of Claims sumimaciacd lis own opinion at page 735 as 


follows: 


= 31 


me tRedeced to its giraplest texms, the case = baz ic thig: 
- The equity of the surety company arose atthe time of the - 
. giving of the SoS ‘fhe bank tock its assignment with - 
‘s knowledge ©: of and subjeck bo the equity of tho_snrcty, TRe 
: Ascigninent of Claims Act of 1949, did not eut off this equity.’ 
The right of the sarcty t assert its equity becarac avatlodle | 
when it was forced topos sundes its bond, The United States | 
{go a more stakenchis 2 and must pay to the claizaant with tse 
cupcrior right, The ‘claim cf the cuzety to the contract pros 
’ ecods up to the amnount of ite toss under its bend cbligatic: 
ig euyporicr to that of the con tgactor whose ccfeult kad ce asad 
the less. “The bank stands in no better position than the con 
tractor (Its assignos). The eurcty's equity shoutd be o2tice 
ficd bofore peyznent by the stake holier CS oe ed States) is | 
mace to the bank u under the asslenrment. rauch ag the 
United States hols inawificient funds to Sater the eurcty 
elone, Jadgment for the entire amount kéld by the EES 
. States and cue on tats ce: atract will bs for the susety." es 


We with not acess to cite or discuss every ¢ ase which’ has , followed 
:- 


“Royalty Indomatt ity, but we wilh mention & few. National § sere Corporation v3. 
. | 
‘United States, 132 ce. ch. 724, 133 F, Supp. 381, is 2 case of the : Fatos ae Rese 


in which conta Was denied, 350 U.S, 992 (1955). Sir nilasly, ; the , United. : 


States Supreme Court in pecs oEL rimen 22 VI~ Rellance Insurance Companys 37 v.S 
: - Reltznce Insurzace Compenys 


132 (1982) cite with n approval the docieton in Royal Baderanity- This latter was 


B case bole ing that a surety! o right of subrogation enet les it to precedence ove’. 


b trustes in danksupiey. 
“Another decision Recegnizin 1g the prey ity of é surety over aa assignee : 


ho is United ted Pactfic Peclfic Insurance Compsay vs. United States, 162i cee . 301, 


319 F. 2d 893 (i963). 


iy = 


» In a recent case again involving Royal Inderanity Company, . Bo Boyes al 


Indemnity vo. United States z and Jersey State Rank, No. 202-65, 172 ce cl. 46, 


371 F. 2c 462, decided 3 Janvary 20, 1967, cert, dex. Octcber 9, 198% | 


U.S. . , the surety again provaited. Ho ore Chief Judge Cowen gaid: 


NAN that is neces aay 
comfsactox be in dcfanlt 
‘geoutt of cuch default, t : blicated 
pey uncer its Miller Act payme 
No formal docla default is re ed." "17S Ct. Cl. at50. 


air eiete see Af a ° . Aer ' + - 


In thor eaee the isoue wes at what roint of time the obligation 2 os eS, not 


| 


° rs Pale te SOLON eines stole eam ER ne 


wheth z there. VI2S S nay right to § rec sedence, = aie sheep 


In Hom  Compnay v3. Uaited Sta tes, No. 29-66, decided 


May 12, 1957, 150 Ct. ae 173, 3% P.2 690, € oa Succ Cowes egein wi wee the 


|euthor of the cpinion, Here the Govesnment ho ad racde the final payment to the 
contractor x, but thie w vongtet payment w was held not to have éischas ged the 


ane ro : . 


' Government's obligation. “Thes sofor rCe fhe Government was bold S be till 


lieble to the curcty, end cumn mary judgment WES of. 
Other cases cnforcing suche an obliga on of tho. Govorament, notwith- 


tending Crronecus payment, are Control sas of Rickmond va. United S 


n7 ct. ch. 359, 92 FE. Supp. 735 {i$ 50 , and Newark Insurance Company vé. 
‘ i 2 


144 Cte Cl. 655, 159 F. Supp. 955 (19 :149 Ct. Cl. 170, 183 


wd Deposit 


Compan y of  Meeytan nd end = nt peers : Yaintifl, va. United 
Statee, No. 305465, Cr cL » Cecldsda 


April 19, 1953, ina a per curiam epinion, the court holds once again that 
Fidelity and Deposit Companys the Sones wate prevall over Mint Factors, 
s involyed a Novy ship ropety conteact bend, end the is sue : 


really was entitle: mont to earnings rior to the ac Ste eecl aration of dcinult, 
The Court cf Claimss extended the point in time when the doctrine epplies tn 


holding per curism that: 


33 . 


*i¢ is not nccoreay that ¢here be 2 formel declaration of the 
contractor's default. oe that is necestary for the surety to 
-prevall is that the contractor be In default as a matter of 
fact; and that os a re oe of such cefault, the ourety has 
become oolige ted to pay under its payment or perfo2 renance 
bord.... Ashe he: : nes 


= i aie —— i 
Seenanai . ‘ 


Fi i “s 


SES aye acditicnal cases in the ‘Court of Claims, but it it fo believed 
the forego ing ok RGR te cigies on which 
surcty is relying here. oe bei ante Rae Geaaen eh S freee | 

There ts one precedent on the point at issue in tho UYaited st aten | 
Court of Aeros for the Distzict of Columbta Ciscuit. American Fie! ity 

Comp any vo. No tonal City Bz ne setwanotence 105 U. S, App. D. c. 312, 266. 
F. 208 ve (1959} itcotecd a suit by en assignee bank egainst the eurety to 
recover amounts ene ecfart ng contras rat termination, and c eatercla aim 
by surety to cecover progress Se reecived by bank. The Court of 


Appeals held in 1959 SEL ease: ths berety was not catith ted to go bock to the - 


decloration of dcfault and recover back from the bank payments made te It, 


it was entitled to subrogation ahee, the contractor's default, t, effective ag of the 
oN - 
date of the original undertaking. The court seid ¢ on page 316: 


“Thus it is seen that a durety kes the right to be 
suhbrogaicd, as of the Fae of hie bond, to the rights ene 
preferences of anyone to or for wacm ke is thercafte 
requires to pay. This vight is potential only until ae con+ 
tractor's default causes tho surety to pay. It is a shecowy 

thing until it is given substance a the occurrence of a loss 
to the surety; theretofore a mere right to cu sbrogation, it 
then becornes an ectuality. And the law gives the surety — 
the added advantage of having subrogation effective as of. the 
date of his criginol undertaking a2 2 


: "The general principics set fo vth in the preceding par- 
graphs may be gleanc’ from the following caces: Pratric | 
State Nat Bank of Chicago v. United States, 139, 164 U.S. 
227, 17S. Ct 142, 401. Ed. Loe Borningsen v. United stotes 


34 


Fidelity & CEE Se: Co., 1995, 203 U.S. 404, 255.Ct. 329, 
: $z2L. Ed. sop 3 United § nied See a Ve Munscy Trust Ce Co., 1947, 
"332 U.S. 2 GEE "E, 1599, OV L. EG. 2022; & 

Brick Co. v. , Rott: rthvell, 1902, 13 App. D.C. SiG; 2 Lytle v. 
. Nationsl Sarcty ry CO.. t 1915, 43 App. D.C. 136; Dechanse 
State Fonk v. Federal Surety Co,, 6 Cir., 1923, 3 2g, 2d 

495; Eare v. Fizst Not Bank, 5 Cir., 56F. 24534, 85 
AJL.R. R. 362, “Cortiorari denied oub nom Kane v. Pottor’, 

1932, 237 U.S. 603, 53S.Ct. & 77 L. Ed. 524; Moran v. 

Guardien Casuzity Co., 1935, 64 App. D.C, 188, 76 F.2d 

4383 Kio pe genthay Ve Pi Bobigny ye De montt Co. | of £ Mids» 1937, 

€3 Arp. “Dp. €, 153, G2. rw 6323 Mors Ligors snin Bans Eve 

United St States Pi: solity £ & Gunsvanty Cc Cony ° 9 Cix. ; me 19425 


hod 


0 F. 20 7343 Park of Avi ‘tlonat Surety Compe. 

9 Cir, 1955, 257 F. = 7 der 

- United States, 1950, 93 F. Suzy Soi, iy co Ci, 734; 
30, 3955, 133 F.Supp. 


ene ee 


Sul, 12 Cee cin ie S Casualty Co. ve Firct 


keene 1s tama 


Not. & ss ak, Yd. Cc. LD. Am Sy a w7Tr. O3pDd. was 


_Slthorgh the point is not in issue hore, itis bol Hoved th sat in the ligh 


ef exh cases in the Court of Clztms aud the United States Supreme 


. 


Court, as horetofore Gacteds the principle as ES whea the right of subrogation 


eriscs would be applied as of tho time of the Bu ¢ stated by Chicf 


Judge Con 7eN in the current Royet Jademnity nee 3@, where certiorart 


was denied, eupsa, and in the 1968 Cecisicn of the Ceuzt of Claims in Fidelity 


& Dep posit , Company of Masyland, et elvs. United St tates, Cunrés. 


Accozdingly, the Courtis urged to dismiss the sbeve action or grant 


summary judgment in favor of t nis Gefondant, 
sep = HUDSON AND CREYKE 


By VA D 2 / Speen Wevts 


: 7 ~~" Geolivey joofirey Creyke, Sze. ¢ 
‘Attorneys for Defendant Reltance 


Insvrance ered 
1744 R Street, N.W 
‘Washington, D.C. 20009 


[Certificate of Service Omitted in Printing] 


Py 


35 


[Caption Omitted in Printing] | 
kk | 

SUPFLI ay ES ork x oF “DEPEND AMIS 

a ITED SYATES SED ADUINISTRAT 
_ GEXENAL SERVICIS eerie tore YO DIEu1ss 21S * ACTION. 
O8 FOR SLMHAK SEEN T, ATID CEPostTECN GO PLAINTIPE'S 

As WOTION FOR SUMLARY JUL GHERT 
radeon ph cantina in noe 


eee. 
Sie : . 2 : : a 
Defcucante United States of Anexica ang Administrator, 
Gesoral Sorvices Acwinigtration, have moved to dismis s this 
ection fox nek of jurisdiction over tho subject matter, and 
‘the Administrater has aise move? to Cisniss for Lailure to, scato 
a claim ugon which relief can bo granted. . By this motion 


espoetfully rove to disuiss this action for failure 


to state a clain uyou which relicf can pe granted for the acadi-~ 


tional res “Sons 5 stated in the accompanying nemorandua of poraes 
and authoritics. 
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In the alternative, dcfencants move the Court to grant sunnery 
judguent in their favor on the ground that there is no gouuine i 

ps to any material fact, ang sefendcs oats axe cutiticda to a Judgaont as 


ag matte: of lav. 
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needed for a "just adjudication." ; 
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in that case here. that an insurance coupany subrogee BAS 


_ standing to sue the Governnent in the federal courts under the 


‘gort Claims Act. The Court in it's opinion said flatly that 


competing claimants may be parties in the same action. 
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ne are clearly sorsoureaeie the ae 
In’ support of the contention that ours is an unconsented 
suit against the united States, (Waited States v. ‘Sherwood 
312 U.S. 504, 85 L ed 1058 (1941) is cited (page 2). The 
Court in that case held that a judgment creditor of a claimant 
against the united States under the Tucker Act, may not 
litigate the claim in the Court of Claims or the district 
‘courts. In other words, @ claim under the Tucker Act is not 
subject to ga arais hment,, as Congress has not provided for such. 
As to the notion of the Adninistrator, GSA, we concede 
that the Bank's claim is against ‘the Government, No atteapt 
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TOR = SURINE AnY ¥ JUD CMENT 


\ Defendant, Reliance Insurance Company, aving heretofore filed 


yn 


its own Motiea to Diemiss or for Summezy Judgment, respectiully urges 


the Court to grant the same and to deny Plaintiff's Moticen for Suramary 


Judgment. 


STATEMENT OF 
ers 


For the purpose cf these Motions, this Defendant says that it 
admits Plaintiff's 8 statement of undis puted facets to the extent of its present 
knowledge, information end belief with the following exceptions: 

(9) The conty2ct was terminated by letter dated May 13, 1966. 


(10) Payrients duc under the contact, less offects, for onan 


up to the time of termination amount to $4, 685, 14, 


(16) This staternent not disputed bu. supplemented by the fact tha 


the United States General Accounting Office has tecucé a rulin; No. 

PA Z-2339312-MK-1, January 12, oes that the unpaid balances will be 
‘set off aga ainst tho indebtedngas € cue > the United ates by Art's Decorating 
and Cleaning Company, Tae. ’ rosulting from ees This 
cortificst tc is Beavis A to the a ifidavit of Counsel accompanying gt 3 Motion 


of Reliance Essurance Company to disn oc or for Summary Judgment 


pending in this procecding. 


ARGUMENT 
The contentions of the Bank with respect to ita position under the 
Acatgnment of Claims Act of 1940, 2c amended, 41 U.S.C, 15, 31 U.S. Cu 
203, have a 1 besn previously raised and areas ‘on by the Courts in the Ene | 
of cased set cut in the Points BES Authorities filed in support of Reliance 


“Insurance Company's ation amiss or for Sem mery Judgment 


commencing et Page 4 thereof, 


"oe 


I, THE ASSIGNEE BAN! S'S LEGAL POSITION 


ee ey 


Ag previously stated, the Courts have already ruled on the 


arguments asserted with regard to the Aseigaco Bank's legal position. 
The Bank quotes Amorican Fidelity Somes etal, vs. Notions] City 
Bank: of Evansville, 105 U.S. Appeals D.C, , 322, 266 F2d, 910 (1959). _ 
That case is ciccugsed and quoted from on Page 7 of Reliance's Pointe 
end Authoritics. The case plainly holds that Soucaxety is entitled to 


subrogation after the contyact io default effective ae of the date of its 


original undertaking, : : : 


Tho quotations from the Court of Appeals! opinion oa p2ge 317 ef 


105 U.S. Appeals D.C., in the Bank's Points and Authorities pertain only 


‘to the contcation of the surcty that it could also recover back progress 
payments mace to the Bank prior to the default as is discussed on Page & 


of Relianco's Points and Authorities. Immediately following the portion 


ef the opinton quoted by the Bank, on Page 318, the Court says: 


- .0[5-7] Because of the 1951 amendment to the 
Assignmezt of Claims Act, the Uaited Siztes 
could not recover from the assignee bank the 
progress payments once it had made them, 
except for fraud. Even if the pzyments were 
erroncously made, the Government could not 

_recover thern from the assignee. United States 
v. Hadéea, 6 Cir., 1951, 192 F.2d 327. The 
surety cannot, thercforc, recover {rorn the bank 
the cum it was required to pay under the porfor- 
mance bond, unless the progress payments to 

_ the sosignes had beea induced by fraud. That 
there was no fraud is held hercinafter." 


. wees 


Coceaut Grove Exchanse Bonk vs. Now Axacterdam Casbalty 
dee creme ane nencereate’ Lareeresaneon La NAA cfm iriatencninanetealresbetintemacte 1 


Company, 149 F2d 73, CA 5, (1945) and Genoral Casualty Company of 


America vc. The Eocond National Bank of Houston, 178 F2d 679, CAS, © 
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(1959) — 2 trend which for a short time was ceveleping whercin 
the ott th Circuit tonded to give Assi ace Banks a prior ity bat the doctrine 
was Popes d by the subsequent : 29 the Court of Claims in the first 
Royal indemnity czse, supra, at 117 Ct. Cls. 735, 747, the Supreme 
Court and ows own Circuit Court of Appea als in American Fidelity Company, 


etal, wo. National City Bank of Evansville, suprd, which cited the Coconut 


Grovo case on Pave 319 tn denying a cle ten for div ersion by the surety 


against the Bank for progress is as 


I. THE PAYING SURETY'S CQUITABLE. ron 
. Observations and CHEAGES uacer thio section all fall into the 
eral malities istons aad indsed in line with the trond mentioned 

in the Points and Authorities filed by Reliance herctofore to the eect 

8 : 
that the surcty's rights aioe when the contractor comes to be in default 
asa Pee of fact. Thi s eubject is Giscussed on Pag Be 5s cuoting Roya 
Indersnity vo. The United States and Jersey Sinte Bank, 178 Ct. Cis. 48 
371, F2d 462, ‘decided Jenvary 20, 1967, which was the sudjec Ufa 


petition for certiorari aed was denied October 9, 1967, ~- US e 19 


L Fé (2) 93. + 


As previously ind: seated, Pearhinan va. Reliance Insurance Company r 
371 U.S. 132 (1952) cited ay authority the 1950 Royel F Indemnity case, 
Royal Indemnity vs. ened: “ates, 117 Ct. Clo. 736, 93 F. Supp. >i (1950). 
Nationz1 Surety Gozporetion va. United States, 132 Ct. Gs. 724, 133 PF. Supp. 
381, certiorari also was Genicd, 350 U.S., 992 (1955). Theo Counsel 


submity that the Suprerne Court hes cfiectively ruled oa this point. 
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CONCLUSION 


. Accordingly, it is urged that the Motion ef Relance Insurance 


” Company be allowed and that the Motica of Plaintiff be denied, 
Respectivlly submitted, 
HUDSON AND ChEYKE 


By PILE Se 


“Geoltrey Creyke, Jr. 
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of Washington, for summary judgment, and the Court having considered 
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~~ 
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QUESTION PRESENTED 


Does a bank, with an assignment of payments under a 


contract between a contractor and the United States Government, 


given by the contractor as security for the bank"s loan, have 
a right paramount to that of a surety under a performance bond 


to the contract payments? 
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U. §S. Congressional Code and Administrative 
Service, 82nd Congress First Session, 
pages 1414 et seq. 


American Fidelity Company, et al v. National 
City Bank of Evansville, 105 App- D.C. 312, 
266 F2d 910 (1959) 


Coconut Grove Exchange Bank v. New Amsterdam 


Casualty Company, 149 F2d 73 (CAS, 1945) 


General Casualty Company of America v- Second 
National Bank of Houston, 178 F2d 679 
(CA5, 1950) 


STATEMENT OF THE CASE 


On October 29, 1965, Art's Decorating and Cleaning Company, 
Inc. (hereinafter called Contractor) entered into a contract with 
appellee General Services Administration (hereinafter G.S.A. or 
Government) for the rendering of janitorial cleaning services 
at the G.S.A. Regional Office Building, Seventh and "D" Streets, 
S. W., Washington, D. C. at a rate of $19,560 per math beginning 
November 3, 1965. Subsequently, pursuant to a provision in said 


contract, the rate was changed to $19,434 per month. | 


In conjunction with the execution of the aforementioned 


contract, appellee Reliance Insurance Company, Inc., (hereinafter 
called Surety), under date of November 3, 1965, executed a per- 
formance bond which had the purpose and effect of protecting the 
Government against loss occasioned by the failure of Contractor 
to perform the obligations of the contract. The said bond con- 
tained a provision that: 

We, the Principal and Surety hereto, are 

formally bound to the United States of 

America in the above penal sum ($46,944.00) 

for the payment of which we bind ourselves, 


our heirs, executors, administrators and 
successors, jointly and severally. 


Appellant Industrial Bank of Washington, (hereinafter called 
"Bank") for the purpose of providing appellee Contractor with 
working capital, and on the security of Government's obligation 
to pay under the contract, on March 1, 1966, advanced to Contractor 
the sum of $28,000 and Contractor executed a promissory note 
payable to Bank in the sum of $28,000 and 6% interest per annum 
at the rate of $7,000.00 per month beginning March 20, 1966. 

As a condition precedent to the making of the aforesaid 
loan and as part of the consideration therefor, Contractor, under 
gate of January 4, 1966, executed a written assignment to Bank 
of all monies due or to become due from the Government or G.S.A. 
thereof under the aforementioned contract. 

Notice of the aforesaid assignment was given to G.S.A. 
and Surety as required by statute. 


On May 14, 1966, Contractor having defaulted in the per- 


formance of its contract obligations, G.S.A., ‘acting pursuant 


to statutory authority and the contract itself, terminated the 
contract. 

After terminating the contract with Contractor, G.S.A. 
entered into a replacement contract for the performance of the 
services covered by the terminated contract resulting ina 


contract loss to the Government. 


Contractor, although called upon to do so, did not fully 
comply with its obligation to Bank under the aforementioned 
promissory note, and there remains due, unpaid and owing to 
appellant by Contractor under its said promissory note the sum 
of $3,986.87 and interest thereon at 6% per annum from August 4, 
1966. Appellant has been and is unable to obtain payment from 
appellee Contractor. 


Appellant Industrial Bank made claim and demand upon the 


Appellee General Services Administration and the United States 


Government for the payment to appellant under its assignment 
the balance of the amount due to appellant under Contractor's 
promissory note due to Contractor from G.S.A. under the contract. 
Paymnet due under the contract, less offsets, after termination, 
amount to $4,685.11. 

Banks administrative claim to payment of the unpaid 
balance of Contractor's note and interest from the funds 
retained by Government was denied and thereafter Bank filed 
suit in the District Court against the G.S.A., and Surety. 
Government moved to dismiss for asserted lack of jurisdiction 
in the District Court. Bank and Surety filed motions for summary 
judgment on undisputed facts. The District Court granted Surety's 


motion and Bank is now appealing for reversal. 


Appellant, Industrial Bank of Washington, appeals from a 
summary judgment on undisputed facts intered by the District 


Court on December 30, 1968 granting Surety's claim to retained 


funds due under defaulted contract and denying Bank's claim to 


said funds. 


ARGUMENT. 


I. An assignee bank, with respect to money due mden 

an assigned contract, is a secured creditor of a contractor 
and has a legal right against the contractor for payment 

of the contractor’s note, the contract payment being 


collateral security for the payment of the note. 


Title 41, Section 15 of the United States Code 


permits and encourages the assignment of claims under 
contracts with the United States as security for bank loans 


to small businesses. 


No contract ... . shall be 
transferred so far as the United 
States is concerned. 


- 2 


The provisions of the preceding | 
paragraph shall not apply in any case 
in which the moneys due or to become © 
due from the United States or from any 
agency or department thereof, under a 
contract providing for payments ag- 
gregating $1,000 or more, are assigned 
to a bank, trust company, or other 
financing institution, including any 
Federal lending agency ..... 


Notwithstanding any law to the 
contrary governing the validity of 


' assignments, any assignment pursuant 
| to this section, shall constitute a 


Lo _ fb) 3 ee eee 


valid assignment for all_ purposes. 


The purpose of the amendment effective May 15, 1951 was 
to facilitate bank financing of small business contracts with 
the Government. See Legislative History, U. S. Congressional 
Code and Administrative Service, 82nd Congress, First Session, 
page 1414 et seq. (text of amendment, page 40). 

Appellant's position is that the bank's right to the 
contract payments as collateral security is comparable to 
the right of a chattel mortgagee, an assignee of accounts 


receivable, the holder of a note secured by a deed of trust 


on real or personal property, or a lender secured by a security 


agreement and financing statement under the Uniform Commercial 


Code. 


II. An assignee bank, as owner of a legal security interest 
in a contract fund prevails over claimants to an equitable 
lien of the fund. American Fidelity Company, et al. v- 
National City Bank of Evansville, 105 App. D. C. 312, 266 
F2d 910 (1959). 

Similarly, an assignee bank has a right in respect of 


contract payments superior to that of a paying surety. 


Coconut Grove Exchange Bank v. New Amsterdam Casualty 
Company, 149 F2d 73 (CAS, 1945); General Casualty Company 


of America v. Second National Bank of Houston, 178 F2d 
679 (CAS, 1950). 

Furthermore, there is no statute providing for the 
equitable lien of a surety on payments under a government 
contract. Where sureties for contractors who have defaulted 
are required to make payments for the performance of such 
defaulted contracts they have a right against the defaulting 
eateries Fos the amount of the payments. 

This right to recover from a wrongdoer is clearly 
distinguishable from the type of right, which Reliance, the 
Surety, claims here, namely, a right to defeat the Bank's 
claim to collateral security for money advanced in Sood faith 
for a good cause. Reliance, as a surety which is in the 
business of assuming risks, for consideration assumed the risk 


of default by Art's Decorating and Cleaning Company for the 


benefit of the United States. It would be patently unfair 


to permit the loss occasioned by Art's default to be shifted 
by Reliance to the Bank. Congress has provided against this 


shifting. 


CONCLUSION 


The order of the District Court granting summary judgment 
to defendant-appellees should be reversed because the appellant 
assignee Industrial Bank of Washington, as a legally secured 
creditor of the defendant-appellee contractor, Art's Decorating 
and Cleaning Company, has a right to the contract payments 
from the defendant appellee United States of America, assigned 
to appellant as security for its loan to the appellee contractor, 
which prevails over any equitable interest asserted by the 


defendant-appellee surety, Reliance Insurance Company . 


Respectfully submitted, 


GEORGE H. WINDSOR 
613 “F" Street, N. W. 
Washington, D. C. 20004 


Attorney for Appellant 
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STATUTES : 


Assignment of Claims Act, 41 U.S.C. 15 
Declaratory Judgment Act, 28 U.S.C. 2201-2202--- 
Tucker Act, 28 U.S.C. 1346(a) 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 22790 


INDUSTRIAL BANK OF WASHINGTON, 
Appellant, 
Vv. 
UNITED STATES OF AMERICA, 
and 


ADMINISTRATOR, GENERAL SERVICES 
ADMINISTRATION, 


ART'S DECORATING AND CLEANING COMPANY, 
and 
RELIANCE INSURANCE COMPANY, 
Appellees. 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


SS 


BRIEF FOR THE APPELLEES UNITED STATES 
AND ADMINISTRATOR, GENERAL SERVICES 
ADMINISTRATION 


ISSUES PRESENTED : 


In the view of appellees United States and Administrator, 
| 


General Services Administration, the following questions are 


presented: ; 


1. Whether the Tucker Act, 28 U.S.C. 1346(a), gives 
the District Court jurisdiction over this suit, which could not 
be maintained in the Court of Claims. 

2. Whether the United States may set-off against a 
debt owed it by a defaulting contractor, contract payments owed 
the contractor. 

3. Whether the contractor's assignee has rights against 
the United States superior to the contractor. 

This case has not previously been before the Court. 

STATEMENT OF THE CASE 

The relevant facts are undisputed. On October 29, 1965, 
Art's Decorating and Cleaning Company, Inc., entered into a 
contract with the United States to furnish janitorial cleaning 
services for the General Services Administration Regional Office 
Building, Seventh and D Streets, S.W., Washington, D.C. for one 
year, commencing November 3, 1965. 

On November 3, 1965, appellee Reliance Insurance Company 
as surety executed a performance bond, required by the contract, 
in the sum of $46,944.00. 

Appellant Industrial Bank loaned $28,000 to eee 
On January 4, 1966, Art's executed an assignment of payments 
due or to become due under the contract to the Industrial Bank 


of Washington. 


Art's defaulted in the performance of the contract, and 


1/7 This fact, alleged by Industrial Bank, but not supported by 
affidavit, is assumed to be true for purposes of the Government’ 
motions to dismiss and for summary judgment. 


-2- 


on May 13, 1966, General Services Administration terminated 
the contract for default. A replacement contract was negotiated 
at an excess cost of approximately $34,000. Payments due to 
Art's under the contract for services performed from May 1, 1966 
to May 13, 1966, less off-sets, amounted to $4,685.14. 

The Industrial Bank claims that Art's owed on its loan 
$3,896.87 plus interest. Under its assignment from Artis, 
Industrial Bank demanded that amount ($3,896.87 plus interest) 


from GSA. On January 12, 1967, the General Accounting Office 


wrote the Bank that its claim would not be paid: 

You are advised that the unpaid balance will be 

set-off against the indebtedness to the United 

States of Art's Decorating and Cleaning Co., Inc., 

resulting from the termination of the above-cited 

contract and a reprocurement from another source 

at an excess cost to the Government of $33,480.43. 

The Bank then brought this action against the United 
States, the Administrator, General Services Administration, 
Art's, and Reliance Insurance Company. The complaint alleged 
jurisdiction in the district court under the Tucker Act, 2@ U.S.C. 
1346, and the Declaratory Judgment Act, 28 U.S.C. 2201-2202, 
and states that (para. 2) "plaintiff seeks the payment of funds 
from the Treasury of the United States." The complaint demands 
judgment declaring (1) that the Bank is entitled to $3,896.87 
and interest from Art's; (2) that the Bank is entitled "under 
its Assignment" to payment by the Government and/or GSA of 
$3,896.87 plus interest; and (3) that the Government is not 


entitled to set off its contract loss against the Bank's claim. 


-3- 


The Government defendants moved to dismiss the action as to them 
for lack of jurisdiction, or in the alternative for summary 
judgment. The Bank and surety also filed motions for summary 
judgment. 

On December 30, 1968, the District Court entered an 
Order “assuming for the purpose of this decision that it has 
jurisdiction over the subject matter", granting the motions of 
both the Government defendants and the surety for summary 
judgment, and denying the motion of the Industrial Bank for 
summary judgment. 

ARGUMENT 

We show, in order, that as to the appellees United 

States and Administrator, General Services Administration (1) 


the District Court lacked jurisdiction over the subject matter; 


and (2) Industrial Bank cannot prevail on the merits, since the 


United States clearly was entitled to set off the sums owed 
Art's for services performed against the excess costs incurred 
by the Government as the result of Art's default. 
I 

THIS SUIT CANNOT BE MAINTAINED IN THE DISTRICT 

COURT UNDER THE TUCKER ACT, 28 U.S.C. 1346, BECAUSE 

IT COULD NOT BE MAINTAINED IN THE COURT OF CLAIMS. 

Although’ the prayer for relief is stated in terms of 
declaratory relief, plaintiff seeks, as alleged in paragraph 2 
of the complaint, "the payment of funds from the Treasury of 
the United States." This, of course, in substance is a claim 


under the Tucker Act, 28 U.S.C. 1346(a). It is settled that 


abel 


the district court's jurisdiction under the Tucker Act does not 


extend to a suit which cannot be maintained in the Court of 
Claims, and that there is no Tucker Act jurisdiction in the 
Court of Claims over suits in which private parties are joined 
with the United States as defendants. That is the teaching of 
United States v. Sherwood, 312 U.S. 584.- Therefore , this is 
an unconsented suit against the United States. | 

Neither the joinder of the Administrator, General 
Services Administration, nor the requesting of declaratory relief, 
advances the Bank's position as regards the Government. The 
claim against the Administrator again is an unconsented suit 
against the United States, since it seeks to control funds of 
the United States. Such a suit, even if nominally against a 
federal officer (here the Administrator, General Services 
Administration), is in effect against the United states, and 
cannot be maintained. Larson v. Domestic & Foreign Commerce 
Corp., 337 U.S. 682; Malone v. Bowdoin, 369 U.S. 6435. anv. 
Rank, 372 U.S. 709; Mine Safety Co. v. Forrestal, 326 U.S. 371. 

Moreover, as to the Administrator, the complaint fails 
to state a claim upon which relief can be granted. Plaintiff 
seeks recovery of funds from the United States, not from the 
Administrator. General Services Administration personnel signed 
the contract with Art's only as authorized representatives of 
2/7 Sherwood recently was cited with approval by the Supreme 


ourt in United States v. King, U.S. » 37 U.S.L.W. 
4396 (May 19, 1969). 


the United States. See Ove Gustavsson Contracting Co. v. Floete, 
278 F.2d 912 (C.A. 2), certiorari denied, 364 U.S. 894. 
Te ordinary jurisdictional limitations upon contractual 


suits against the Government cannot be avoided by casting the 


complaint as one for declaratory relief, for "[a] request for 


@ declaratory judgment upon a contract to which the government 
is a party is plainly a request for relief against the United 
States". Ove Gustavsson Contracting Co. v. Floete, Supra. 
Such a declaratory determination "is purposeful only in relation 
to an action in the Court of Claims for breach of contract" [or 
in the District Court where less than $10,000 is involved]. 
McKay v. Central Elec. Power Co-op., 96 U.S.App.D.C. 158, 223 
F.2d 623; see also Blanc v. United States, O44 F.2d 708 (C.A. 2). 
The Declaratory Judgment Act does not expand the district 
court's jurisdiction to suits against the United States which 
otherwise are unconsented. Just recently, the Supreme Court 
unanimously held that the Court of Claims has no authority to 
issue declaratory judgments. United States v. King, U.S. 
» 37 U.S.L.W. 4396 (May 19, 1969). The Court stressed 
that the Declaratory Judgment Act, 28 U.S.C. 2201, provides that 
(emphasis added): "In a case of actual controversy within its 
jurisdiction any court of the United States...may declare the 
rights and legal relations of any interested party seeking such 
declaration." Hence there must be some 4ndependent jurisdictional 
basis for the suit. Skelly 011 Co. v. Phillips Petroleum Co., 
339 U.S. 667, 671-74; Great Lakes Dredge Co. v. Huffman, 319 


6h 


U.S, 293, 300. In King, the Supreme Court further emphasized 
that the Court of Claims' rendering of a declaratory judgment 
against the Government in an action otherwise beyond its 
jurisdiction would be an approach which 

-.-.runs counter to the settled propositions 

that the Court of Claims' jurisdiction to 

grant relief depends wholly upon the extent 

to which the United States has waived its | 

sovereign immunity to suit and that such a 

waiver cannot be implied but must be | 

unequivocally expressed. United States v. 

Sherwood, 312 U.S. 584. 

Such limitations also apply to the district courts, and 
by parity of reasoning, absent a clear Congressional | 
authorization to the district courts to entertain contractual 
suits against the Government which otherwise would be unconsented, 
under the Declaratory Judgment Act, such suits fail. 

II 
THE UNITED STATES MAY SET-OFF CONTRACT PAYMENTS 
OWED ART'S FOR SERVICES PERFORMED AGAINST THE 
EXCESS COSTS INCURRED AS THE RESULT OF ART!S 
DEFAULT. 

The District Court correctly concluded that, on the 
merits, Industrial Bank was not entitled to recover against the 


United States. Although the United States owed Art's $4,685.11 


for services performed (less off-sets), Art's default and the 


consequent termination of the contract resulted in the 
Government's incurring excess costs of $33,480. The set-off 
was clearly proper. "The government has the same right ‘which 
belongs to every creditor, to apply the unappropriated moneys 
of his debtor, in his hands, in extinguishment of the debts due 


to him.'" United States v. Munsey Trust Co., 332 U.S. 234, 239. 
-7- Hl 


(Quoting Gratiot v. United States, 15 Pet. 336, 370); Barrett v. 
United States, 367 F.2d 834 (Ct. Cl.). 

The language of the Assignment of Claims Act, 41 U.S.C. 
15, further sustains this result, for it modifies the usual 
rule that an assignee is in no better position than his assignor, 
only as follows (emphasis added): 


In any case in which moneys due or to become 
due under any contract are or have been assigned 


pursuant to this section, no liability of any 
nature of the assignor to United States or 
any department or agency thereof, whether arising 
from or independently of such contract, shall 
create or impose any siabiiy on the part of 


the assignee to make restitution, refund or repay- 
ment to nite ates of any amount heretofore 
since July 1, 1950, or hereafter received under the 
assignment. 
Plainly the assignee bank remains subject to the set-off of 
funds owed its assignor but not actually paid out to the bank 
under the assignment. See American Fidelity Co. v. Natl. City 
Bank of Evansville, 105 U.S.App.D.C. 312, 266 F.2d 910, 915-16. 
In these circumstances, we see no reason to discuss the 


relative positions of bank and surety. Even assuming that 


there were merit in the bank's position that it should prevail 


over the surety (but see Royal Indemnity Co. v. United States, 
371 F.2d 462 (Ct. Cl.), certiorari denied, 389 U.S. 833), the 


United States would not have to sacrifice its own right to a 
set-off in order to protect the bank. Rather, if the bank were 


entitled to prevail over the surety, and the surety should benefit 


naustrial Bank's assignment from Art's is authorized under 
1 U.S.C. 15. 


by a reduction in its obligation to the Government as ai result of 


a set-off by the Government, then the bank could seek recovery in 
@ purely private suit against the surety. 
CONCLUSION 
For the foregoing reasons, the judgment of the district 
court should be affirmed. 
Respectfully submitted, 


WILLIAM D, RUCKELSHAUS, 
Assistant Attorney General. 


THOMAS A. FLANNERY, i 
United States Attorney 


MORTON HOLLANDER, 
WALTER H. FLEISCHER, 


Attorneys | 
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* Cases chiefly relied upon. 


QUESTION PRESENTED 
(STATEMENT OF ISSUES) 


The Surety says that the question presented in this appeal is 
whether the District Court was in error in holding that the United 
States proceeded correctly as a matter of law in giving Contractor's 
surety precedence over an assignee bank to earned proceeds arising 
from a terminated Federal contract in the hands of the United States 


at the time of default. 


The pending case has not been before this Court previously. 


STATEMENT OF THE CASE 


Appellee, Reliance Insurance Company (Surety) states that the 
Appellant's (Bank) statement of the case is substantially correct, 
although incomplete. ‘Referring to the Bank's own Statement of Un- 
disputed Facts attached to its Motion for Summary Judgment as respond- 
ed to by Surety,- the following facts should be added: 

1. Payments due under the contract, less offsets, for 
earnings up to the time of termination, in the hands of the United States 
amounted to $4,685.14. 

2. The United States General Accounting Office, at the 
request of the Bank, issued a ruling which states as follows: 

“With reference to your letter of June 10, 1966, 

addressed to the General Services Administration, Wash- 


ington, D.C., making inquiry as to the disposition of unpaid 


moneys under GSA contract GS-03B-12330, dated October 29, 


1965, with Art's Decorating & Cleaning Co.,Inc., you are 
advised that a report in the matter shows the contract was 
terminated effective May 13, 1966, and that there is due for 
services performed from May 1-13, 1966, the sum of $8,476.00, 
less deductions for omissions of $3, 790. 86, resulting in a net 


amount due of $4, 685.14. 


"you are advised that the unpaid balance will be 
set-off against the indebtedness to the United States of Art's 
Decorating & Cleaning Co., Inc., resulting from the termi- 


nation of the above-cited contract and a reprocurement from 


another source at an excess cost to the Government of 


$33,480.43. " 


3. The United States and the Administrator, General Services 


| 
Administration, also moved to dismiss the complaint for lack of juris- 


diction, failure to state a claim upon which relief can be granted or for 
summary judgment, and the Order of the United States District Court of 
December 30, 1968, granted the motion of Defendants, United States and 
Administrator, General Services Administration, for summary judgment 


as well as the motion of the Reliance Insurance Company for summary 


judgment. 


ARGUMENT 


I. The contentions of the Bank with respect to its position under 
the Assignment of’Claims Act of 1940, as amended, 41 U.S.C. §15, 
31 U.S.C. §203, have all been previously raised and rejected by this court, 
the Court of Claims, and in effect by the U.S. Supreme Court through 
its early decisions and denial of certiorari in various Court of Claims 
cases in point as set out hereinafter, and citation by it of Court of Claims 
decisions directly in point. 

Il. The Bank cites American Fidelity Company, et al. vs. 
National City Bank of Evansville, 105 U.S. App. D.C. 312, 266 F.2d 910 
(1959). The Surety agrees that it is in point; in fact it is the most nearly 


analogous decision of this Court. It involved two basic points: 


l. The relative priority rights to contract proceeds of a 


surety and an assignee bank after a termination for default. 
2. The right of the surety to recover progress payments 
made to the assignee bank before the termination for default. 
On the first point on a suit brought by an assignee bank, it holds that 
the surety is entitled to subrogation after the contract is in default, effect- 
ive as of the date of its original undertaking, hence toa priority over the 


Bank, and that the United States correctly credited the balance to the 


Surety's obligation as was done here. 

On the second point, the surety had contended by counterclaim 
that it could recover progress peyments which had been made to the 
Bank shortly prior to the default, but the Court ruled against the ote 
on that point. It is possible that in the light of current decisions of the 
Court of Claims, on one of which certiorari was denied, this holding 
might be different today. * As to funds in the hands of the United States 
after the Contractor's default, the Court said on page 316: | 

"Thus itis seen that a surety has the right to be : 


subrogated, as of the date of his bond, to the rights and | 


preferences of anyone to or for whom he is thereafter 


required to pay. This right is potential only until the con- 


tractor's default causes the surety to pay. It is a shadowy 


thing until it is given substance by the occurrence of a loss 


to the surety; theretofore a mere right to subrogation, it 


then becomes an actuality. And the law gives the surety 
the added advantage of having subrogation effective as of the 
date of his original undertaking. 


" The general principles set forth in the preceding 
. 
* See Royal Indemnity Co. vs. U. S. and Jersey State Bank, infra, and 
Fidelity and Deposit Company and Mint Factors, Third eee 2a 
vs. U.S., infra. 


paragraphs may be gleaned from the following cases: 

Prairie State Nat. Bank of Chicago v. United States, 1896, 
164 U.S. 227, 17S.Ct. 142, 41 L. Ed. 412; Henningsen v. 
United States Fidelity & Guaranty Co. 1908, 208 U.S. 404, 
28S. Ct. 389, 52 L. Ed. 547; United States v. Munsey Trust 
Co., 1947, 332 U.S. 234, 67S. Ct. 1599, 91 L. Ed. 2022; 
Richards Brick Co. v. Rothwell, 1901, 18 App. D.C. 516; 
Lyttle v. National Surety Co., 1915, 43 App. D.C. 136; 
Exchange State Bank v. Federal Surety Co., 8 Cir., 1928, 

28 F. 24 485; Kane v. First Nat. Bank, 5 Cir., 56 F. 2d 534, 
85 A.L.R. 362, certiorari denied sub nom Kane v. Pottorff, 
1932, 287 U.S. 603, 53 S. Ct. 8, 77 L.Ed. 524; Moran v. 
Guardian Casualty Co., 1935, 64 App. D.C. 188, 76 F. 2d 


438; Morganthau v. Fidelity & Deposit Co. of Md., 1937, 


68 App. D.C. 163, 94 F. 2d 632; California Bank v. United 


States Fidelity & Guaranty Co., 9 Cir., 1942, 129 F. 2d 751; 
Bank of Arizona v. National Surety Corp., 9 Cir., 1936, 237 
F. 2a 90; Royal Indemnity Co. v. United States, 1950, 93 F. 
Supp. 891, 117 Ct. Cl. 736; National Surety Corp. v. United 
States, 1955, 133 F. Supp. 381, 132 Ct. Cl. 724; United States 
Casualty Co. v. First Nat. Bank, D.C.M.D. Ga. 1957, 157 


F. Supp. 789." 


Coconut Grove Exchange Bank vs. New Amsterdam Casualty : 


Company, 149 F. 2d 73 (5th Cir. 1945) and General Casualty Company of 


America vs. The Second National Bank of Houston, 178 F. 2d 679 (5th Cir. 


1950), the only other cases cited by the Bank, represent a trend which for 

a short time was developing wherein the 5th Circuit tended to give assignee 
banks a priority but the doctrine was rejected by the subsequent holdings 

of the Court of Claims, the Supreme Court, and this Court in cnecaioasa 
Fidelity Company, et al. vs. National City Bank of Evansville, supra, which 
cited the Coen Grove case on page 319 in denying the Surety's counter- 
claim against the bank for progress payments. 

As will be noted from the citations in the above quotation from 
American Fidelity Co. et al vs. National City Bank of a supra, 
most of the decisions on the issue here have arisen in cases in the Court 
of Claims. Some of the principal ones are discussed hereinafter. 

Under the Assignment of Claims Act of 1940, 41 U.S.C. §15, 31 U. 
S.C. §203, for the first time the-United States formally permitted under 
certain circumstances assignment of Federal contract proceeds. Assign- 
ments were limited, however, to financial institutions for the purpose of 
funding the contracts. Notwithstanding this, subsequent decisions of the 
Court of Claims, the U.S. Supreme Court, and this Court have ‘consistently 


held the historical right of the surety to subrogation on a priority basis to 


the interest of his principals took precedence over the rights of assignee 


banks, as well as over trustees in bankruptcy who might be asserting a 


claim against undisbursed funds in the hands of the Government. 

The U.S. Supreme Court had ruled on the issue long before 1940 
based on assignment not sanctioned by Statute. 

The first major ‘case giving a surety a priority right to payments 
due under contract retention on the basis of a performance bond was 
Prairie State Bank vs. United States, 164 U.S. 227 (1896), which held: 

"[The surety's] right of subrogation, when it 

became capable of enforcement, was a right to resort 

to the securities and remedies which the creditor, the 

United States, was capable of asserting against its 

debtor, Sundberg & Company, had the security not 

satisfied the obligation of the contractors, and one of 

such remedies was the right based upon the original 

contract to appropriate the ten per cent retained in its 

hands." 164 U.S. at 232. 

In 1908, in Henningsen vs. U.S.F. & G. Company, 208 U.S. 404 
(1908), the Supreme Court also recognized the surety's priority right to 
undisbursed contract funds as a result of payments made under a payment 


bond. 


Subsequent to 1940 the ''Bank vs. Surety" issue has been litigated 
| 


numerous times in the Court of Claims, with the surety invariably 
prevailing: : 

The leading case is Royal Indemnity vs. United States, 17 Ct. Cl. 
736, 93 F. Supp. 891 (1950). In essence, it holds that notwithstanding the 
removal of the statutory bar on assignments, an assignee can acquire no 
greater rights than its assignor had, and the assignor's rights e. subject 
to the subrogation rights of assignor's surety. After stating that the 
United States was a mere stakeholder with certain proceeds on hand, as 
is true in the present case, the Court of Claims summarized its own 
opinion at page 755 as follows: 

"Reduced to its simplest terms, the case at bar is 

this: The equity of the surety sas arose at the time of 

the giving of the bond. The bank took its assignment with 

knowledge of and subject to the equity of the surety. The 

Assignment of Claims Act of 1940, did not cut off this sate 

The right of the surety to assert its equity became ais 

able when it was forced to pay under its bond. The United 

States is a mere stakeholder and must pay to the claimant 


with the superior right. The claim of the surety to the 


contract proceeds up to the amount of its loss under its: bond 


=e 


obligation is superior to that of the contractor whose 
default had caused the loss. The bank stands in no better 


position than the contractor (its assignor). The surety's 


equity should be satisfied before payment by the stake- 


holder ( the United States) is made to the bank under the 
assignment. Inasmuch as the United States holds insufficient 
funds to satisfy the surety alone, judgment for the entire 
amount held by the United States and due on this contract 


will be for the surety." 


“. 


In the present case the surety bond was executed November 3, 1965, 
and the assignment made to the Bank March 1, 1966. 

We will not undertake to cite or discuss every case which has follow- 
ed Royalty Indemnity, but we will mention National Surety Corporation vs. 
United States, 132 Ct. Cl. 724, 133 F. Supp. 381, cert. denied 350 U.S. 
902 (1955), a case to the same effect. 

Further, the United States Supreme Court in Pearlman vs. Reliance 
Insurance Company, 371 U.S. 132 (1962) cited with approval the decision 
in Royal Indemnity, supra. This was a case holding that a surety's right 
of subrogation entitled it to precedence over a trustee in bankruptcy. 

Another decision recognizing the priority of a surety over an 
assignee bank is United Pacific Insurance Company vs. United States, 162 


Ct. Cl. 361, 319 F. 2d 893 (1963). 


These principles are well developed by Professor Richard Speidel 
in an article entitled "Stakeholders, Payments Under Federal Conbenuceion 
Contracts - Payment Bond Surety vs. Assignee", 47 Virginia Law|Review 
640 (1961). : 

In a recent case again involving Royal Indemnity Company, Royal 
Indemnity vs. United States and Jersey State Bank, 178 Ct. Cl. 46, 371 F.2d 
462, cert. denied 389 U.S. 833 (1967), the surety again sevatlcal Here 

| 
Chief Judge Cowen said: | 

"All that is necessary for the surety to prevail is that the 

contractor be in default as a matter of fact; and that as 4 

result of such default, the surety has become obligated i 

to pay under its Miller Act payment or performance bond. 

No formal declaration of default is required." 178 Ct. cl. 

at 50." | 
In that case the issue was at what point of time the obligation arose, not 


whether there was any right to precedence after default. 


In Home Indemnity Company vs. United States, 180 Ct. Cl. 173, 


376 F. 2d 890 (1967), Chief Judge Cowen again was the author of the opinion. 
Here the Government had made the final payment to the eseees but 

this wrongful payment was held not to have discharged the Government's 
obligation. Therefore, the Government was held to be still liable to the 


surety, and summary judgment was granted. 
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Other cases enforcing such an obligation of the Government, — 
notwithstanding erroneous payment, are Central Bank of Richmond vs. 
United States, 117 Ct. Cl. 389, 91 F. Supp. 738 (1950), and Newark 
Insurance Company vs. United States, 144 Ct. Cl. 655, 169 F. Supp. 955 
(1959); Newark Insurance Company vs. United States, 149 Ct. Cl. 170, 

181 F. Supp. 246 (1960). 

In still another current case in the Court of Claims, Fidelity and 
Deposit Company of Maryland and Mint Factors, Third-Party Plaintiff, vs. 
United States , 183 Ct. Cl. 908, 393 F. 2d 834 (1968), illustrative of the 
current trent, the court holds once again that Fidelity and Deposit Company, 
the surety, will prevail over Mint Factors, the assignee. This involved a 
Navy ship repair contract bond, and the issue really was entitlement to 
earnings prior to the actual declaration of default, The Court of Claims 
held that at an even earlier point in time, the doctrine applies in holding 
per curiam that: 

"It is not necessary that there be a formal declaration of the 

contractor's default. All that is necessary for the surety 

to prevail is that the contractor be in default as a matter 

of fact; and that as a result of such default, the surety has 

become obligated to pay under its payment or performance 


bond." 183 Ct, Cl. at 912. 


Shy 


CONCLUSION 


“* 


For the foregoing reasons it is submitted that the District 


Court was correct in granting summary judgment to all Defendant- 


Appellees and that its Order should be affirmed. 


Respectfully submitted, , 
ieee 

hn ea i 4 
Geotfrey Creyke’, Jr., ! 
HUDSON AND CREYKE 

1744 R Street, N.W. 
Washington, D.C. 20009 
Attorneys for Appellee, 
Reliance Insurance Company 


